
NO. _________________

SYLVIA PAEZ, ALBERT PAEZ,
*
IN THE DISTRICT COURT

JESSE PAEZ, AND GREGORIO

*

PAEZ, INDIVIDUALLY AND AS 
*

THE HEIRS OF ROSITA DAVILA
* 

AND MARIA ELENA RODRIGUEZ
*
____ JUDICIAL DISTRICT

*


VS.





*


*

CITY OF SAN ANTONIO AND

*

GABRIEL TREVINO


*
BEXAR COUNTY, TEXAS


PLAINTIFFS' ORIGINAL PETITION WITH DISCOVERY, 

JURY MEDIATION DEMAND 

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES, SYLVIA PAEZ, ALBERT PAEZ, JESSE PAEZ, GREGORIO PAEZ, and MARIA ELENA RODRIGUEZ hereinafter referred to as Plaintiffs, and files this pleading, complaining of CITY OF SAN ANTONIO and GABRIEL TREVINO referred to as Defendants and for cause of action would respectfully show unto the Court the following:


I.
   (DISCOVERY LEVEL)
Pursuant to Rule 190.1, Plaintiffs hereby elect to pursue this case as a Level II case.  


II.
   (PARTIES)
Plaintiffs are residents of San Antonio, Bexar County, Texas.

Defendant, GABRIEL TREVINO is an individual who can be served with process at 214 WEST NUEVA, SAN ANTONIO, TEXAS 78207.

Defendant, THE CITY OF SAN ANTONIO is a Municipal Corporation  can be served by serving the City Clerk, LETICIA VACEK with process at 100 MILITARY PLAZA, 2ND FLOOR, SAN ANTONIO, TEXAS 78205.

 
 


     III.      
   (VENUE)
Venue of this lawsuit is proper in San Antonio, Bexar County, Texas pursuant to TEX. CIV. PRAC. & REM. CODE, CHAPTER 15 in that the incident giving rise to this cause of action occurred in Bexar County, Texas.


IV.


(FACTS)
On March 7, 2010, Plaintiff, Rosita Davila was driving a motor vehicle in the City of San Antonio, Bexar County, Texas. Rosita Davila was traveling west on Loop 1604 in the outside lane. Maria Elena Rodriguez was a passenger in Rosita Davila’s 2002 Jeep Liberty. 

The vehicle they were occupying was suddenly and without warning struck by the vehicle being driven by Gabriel Trevino. Gabriel Trevino was entering Loop 1604 from the access road. The vehicle Gabriel Trevino was driving struck the right passenger side of the Jeep. The collision caused the Jeep to roll-over and hit the concrete median.  

Gabriel Trevino was driving a vehicle owned by The City of San Antonio. Gabriel Trevino maintains a Texas Commercial Drivers License. The vehicle Gabriel Trevino was driving was an “unmarked police vehicle”. It was provided to him under a policy of The City of San Antonio.

On March 7, 2010, Gabriel Trevino was utilizing a cellular phone provided by the City of San Antonio. At 12:12 a.m., Gabriel Trevino was using the City of San Antonio’s cellular phone by sending and receiving text messages.  At 12:14 a.m., Gabriel Trevino received a text message.  

At 12:15 a.m., the San Antonio Police Department dispatched an officer to the scene of the crash. At 12:17 a.m., Gabriel Trevino made a cellular call to his home. At 12:18 a.m., Gabriel Trevino made a cellular phone call to Chief William McManus. The call lasted 3 minutes. At 12:22 a.m., Sgt. Cannon from the San Antonio Police Department arrived at the crash scene.  

From the time of the collision until 12:22 a.m. when Sgt. Cannon arrived, Gabriel Trevino did not provide aid or comfort Maria Elena  Rodriguez, who was trapped in the Jeep. A Good Samaritan/doctor, Chantel Cousineau Krieger, who was passing by immediately provided emergency medical services to Rosita Davila. She continued her emergency aid until Rosita Davila died at 12:27 a.m.. Gabriel Trevino chose to call his home and Chief McManus, rather than approach and offer aid and/or comfort to Maria Elena Rodriguez. 


 V.

(NEGLIGENCE)
     On the occasion in question, Gabriel Trevino operated an automobile in a negligent manner and violated the duty which he owed Plaintiffs to exercise ordinary care in the operation of said motor vehicle in at least the following particulars:

1.
In changing lanes when unsafe in violation of the Texas Transportation Code Ann. Sec. 545.060 (Driving On Roadway  Laned For Traffic) sections (a)(1) and (2), (c), and (d);

2.
In failing to yield the right of way when entering a highway in violation of Texas Transportation Code Ann. Sec.545.151 (Vehicle Approaching or Entering Intersection). 

3.
In driving a vehicle in willful or wanton disregard for the safety of persons, in violation of the Texas
Transportation Code Ann. Sec. 545.401(Reckless Driving);

4.
In operating his vehicle at a speed greater than is reasonable and prudent under the circumstances then existing in violation of the Texas Transportation Code Ann. Sec.545.351 (Maximum Speed Requirements)sections (a), (b)(1)and (2) and (c)(3) and (5)and 545.352(Prima Facie Speed Limits);

5.
In not maintaining an assured clear distance from the Plaintiff’s vehicle in violation of Texas Transportation Code Ann. Sec.545.062 (Following Distance);

6.
In turning his vehicle when and in a manner that was unsafe in violation of Texas Transportation Code Sec. 545.103;

7.
In failing to stop after an accident involving property damage or an injury and failing to stop and give information or aid in violation of Texas Transportation Code Sec. 550.021, 550-022 and 550.023;

8.
In failing to turn his vehicle in another direction to avoid an impending collision, as would have been done by a very cautious person exercising a high degree of prudence under the same or similar circumstances; 

9.
In failing to keep the vehicle he was driving under proper control, as would have been done by a very cautious person exercising a high degree of prudence under the same or similar circumstances;

10.
In failing to maintain a proper lookout while operating a motor vehicle, as would have been done by a very cautious person exercising a high degree of prudence under the same or similar circumstances;

11.
In failing to timely and properly apply his brakes, as would have been done by a very cautious person exercising a high degree of prudence under the same or similar circumstances; and

12.
In demonstrating driver inattention. 

Each of the above acts or omissions, singularly or in combination with each other, constituted negligence, and negligence per se, which proximately and directly caused Plaintiffs' injuries and damages.

VI.


(GROSS NEGLIGENCE AND EXEMPLARY DAMAGES OF GABRIEL TREVINO)

As described above, Gabriel Trevino unsafely and illegally changed lanes when entering Loop 1604. Gabriel Trevino failed to yield the right of way to the Jeep, that was traveling on Loop 1604. Gabriel Trevino was using a cellular phone, when he collided with the Jeep. The above-described conduct demonstrates Gabriel Trevino had  conscious indifference to the safety of the public. As such and pursuant to Chapter 41 of the Texas Civil Practice Remedies Code, Gabriel Trevino should be liable for exemplary damages in the amount of two times Plaintiff’s economic damage and an amount equal to any damages found by the jury, not to exceed $750,000.00.

  





  VII.

  (TEXAS TORT CLAIMS ACT)
In spite of a Freedom of Information Request, the City of San Antonio failed to provide its cellular phone records for Gabriel Trevino before 12:17 a.m., which was well after the collision occurred.  The City of San Antonio also failed to disclose the times, that Gabriel Trevino made a call to 911.

As such, the Plaintiffs can not make an election, pursuant to the Texas Tort Claims Act Sec. 101.106. Plaintiffs have insufficient information to determine, if Gabriel Trevino was in the course and scope of his employment with the City of San Antonio at the time of the collision.  As such, Plaintiffs are suing in the alternative, and not making an election.


VIII.
 (WRONGFUL DEATH CLAIM)
Pursuant to the Texas Civil Practice Remedies Code Chapter 71, Plaintiffs, Sylvia Paez, Albert Paez, Jesse Paez, and Gregorio Paez, hereby claim their benefits for wrongful death of their mother. Sylvia Paez, Albert Paez, Jesse Paez, and Gregorio Paez are adults. They are the only children of Rosita Davila, who was single at the time of the occurrence. As the sole surviving heirs of Rosita Davila, Sylvia Paez, Albert Paez, Jesse Paez, and Gregorio  Paez, bring this survival cause of action for Rosita Davila’s personal injury damages.       

 IX.

     



   (DAMAGES)
Plaintiff, MARIA ELENA RODRIGUEZ, alleges that as a direct and proximate result of the conduct and/or omission on the part of the Defendant(s), Plaintiff is entitled to recover at least the following legal damages:        

1.
Past necessary and reasonable medical, hospital, and pharmaceutical expenses;

2.
Future necessary and reasonable medical, hospital, and pharmaceutical expenses, which in all probability will be incurred;

3.
Physical pain and suffering and mental anguish in the past;

4.
Physical pain and suffering and mental anguish which, in all reasonable probability, will be suffered in the future;

5.
Physical impairment in the past;

6.
Physical impairment which, in all reasonable probability, will be suffered in the future;

7.
Lost wages in the past; 

8.
Loss of earning capacity in the future;

9.
Disfigurement in the past; and,

10.
Disfigurement in the future.

Based upon the foregoing, the Plaintiff(s) have incurred damages in an amount in excess of minimum jurisdictional limits of this Court.


X.


(DISCLOSURES)

Plaintiffs hereby make demand to all Defendants for disclosure, pursuant to the Texas Civil Rules of Procedure 194. This request is to include all persons who dialed 911 to report the collision in question.


XI.


(INTERROGATORIES, REQUESTS FOR PRODUCTION, 


& REQUESTS FOR ADMISSIONS TO THE CITY OF SAN ANTONIO)

NOW COMES the undersigned Plaintiff, MARIA ELENA RODRIGUEZ, in the above styled and numbered cause, and files these First Set of Interrogatories, Requests for Production and Requests for Admissions, pursuant to  the Texas Rules of Civil Procedure. 

Pursuant to Rule 196.1 of the Texas Rules of Civil Procedure, Plaintiff serves this Request for Production upon Defendants.  Defendants are requested to respond fully, in writing, as required by Rule 196.3. The documents requested are to be produced at the offices of the Plaintiffs’ attorney at 430 W. Hildebrand Ave., San Antonio, Texas 78212.

Pursuant to 193.7 of the Texas Rules of Civil Procedure, Plaintiff hereby gives notice that the documents produced will be used in the trial and in any pretrial proceedings in this case.


DEFINITIONS
Document as used herein is defined under TEX.R.CIV.P. 192.3(b).

Please be advised that the following Interrogatories must be answered separately and fully in writing, by you, and under oath within thirty (30) days of receipt hereof, unless they were served with the citation, then the response shall be due fifty (50) days from receipt of the citation.  In answering these interrogatories, please furnish all information available to you and any other person acting on your behalf.  Such interrogatories are considered as continuing, and you are requested to provide by way of supplemental answers hereto any additional information that you or any of the persons acting on your behalf hereafter obtain which will augment or otherwise modify your answers below.  Such supplemental answers are to be served upon the undersigned upon receipt of such additional information.  Plaintiff also advises that any and all interrogatories, answers, and supplemental information may be offered in evidence at the trial of this lawsuit.

The Plaintiff, in order to simplify the issues for the consideration of the Court and the jury, make the following request for admissions of facts under the Texas Rules of Civil Procedure, and demands that, within thirty (30) days after the service of these requests, unless they were served with the citation, then the response shall be due fifty (50) days from receipt of the citation, Defendants or its attorney admit under oath or deny under oath the following facts, and demands that each fact set forth be specifically admitted or denied.  The Defendants are here advised that a failure to specifically answer any request will be taken as an admission of the truth of the request.  

Interrogatories, Requests for Disclosure, Requests for Production and Requests for Admissions are as follows: 


I N T E R R O G A T O R I E S
INTERROGATORY NO. 1:    State your full legal name, address, relationship with The City of San Antonio and who has helped you answer this interrogatory.

ANSWER:
INTERROGATORY NO. 2:    After making a diligent inquiry of all the incidents that took place as a result of the occurrence in question, please state in detail the manner in which you assert the incident occurred, specifying the speed, position, direction, and location of each vehicle involved during its approach to, at the time of, and immediately after the collision, including street names, and block numbers and sequential order of events.

ANSWER:
INTERROGATORY NO. 3:   Please state completely and fully all representations, statements, declarations or admissions made by the Plaintiffs or any agents, servants or employees of the Plaintiffs, which you maintain are relevant to this lawsuit.

ANSWER:
INTERROGATORY NO. 4:  Does the Defendant contend that the damages made the basis of Plaintiffs’ claim are caused by any preexisting or subsequent disease, injury or bodily condition or any combination thereof?  If yes, state fully each condition and the approximate date or dates such condition first occurred and the cause thereof.

ANSWER:
INTERROGATORY NO. 5:  If this Defendant contends that there was any comparative responsibility on the part of Rosita Davila, please describe such.

ANSWER:

INTERROGATORY NO. 6: Pursuant to Rule 609(f) of the Texas Rules of Civil Evidence, if you intend to use evidence of any conviction at the trial of this case against any party or witness, please state the name, address and telephone number of the party or witness against whom you intend to use the evidence of a conviction and then please generally state the offense committed, the disposition of the offense, the county in which the offense occurred and general description of the punishment.

ANSWER:

INTERROGATORY NO. 7:  Please identify your trial witnesses.
ANSWER:

REQUEST FOR ADMISSION NO. 1:  Do you admit to the Judge and the jury, that the Plaintiffs have provided the required notice(s), prescribed by the Texas Tort Claims Act 101.101?

ANSWER:

REQUEST FOR ADMISSION NO 2:  Do you admit to the Judge and the jury, that all parties in this cause have been correctly named?

ANSWER:

REQUEST FOR ADMISSION NO 3:  Do you admit to the Judge and the jury, that Gabriel Trevino was in the course and scope of his employment with the City of San Antonio, when the collision in question occurred on March 7, 2010?    
ANSWER:

REQUEST FOR ADMISSION NO 4:  Do you admit to the Judge and the jury, that Gabriel Trevino was not in the course and scope of his employment with the City of San Antonio, when the collision in question occurred on March 7, 2010?    
ANSWER:

REQUEST FOR ADMISSION NO 5:  Do you admit to the Judge and the jury, that Rosita Davila died, as a result of the collision with The City of San Antonio’s vehicle on March 7, 2010?
ANSWER:

REQUEST FOR ADMISSION NO. 6:  Do you admit to the Judge and the jury, that Gabriel Trevino was negligent in allowing the vehicle he was driving to strike Rosita Davila’s vehicle? 

ANSWER:

REQUEST FOR ADMISSION NO 7:  Do you admit to the Judge and the jury, that Rosita Davila did not die instantaneously, when the collision occurred on March 7, 2010?  
ANSWER:

REQUEST FOR ADMISSION NO 8: Do you admit to the Judge and the jury, that Rosita Davila suffered conscious pain and suffering before she died on March 7, 2010, as a result of the collision in question? 
ANSWER:

REQUEST FOR ADMISSION NO 9: Do you admit to the Judge and the jury, that Gabriel Trevino was not administered a breath test for intoxication on March 7, 2010, after the collision in question?
ANSWER:

REQUEST FOR ADMISSION NO 10: Do you admit to the Judge and the jury, that a blood specimen of Gabriel Trevino was not drawn for impairment on March 7, 2010, after the collision in question?  
ANSWER:
REQUEST FOR ADMISSION NO 11: Do you admit to the Judge and the jury, that Gabriel Trevino on March 7, 2010 at 12:12 a.m. was sending and/or receiving a text message?  

ANSWER:

REQUEST FOR ADMISSION NO 12: Do you admit to the Judge and the jury, that Gabriel Trevino was texting when the collision in question occurred?  
ANSWER:

REQUEST FOR ADMISSION NO 13: Do you admit to the Judge and the jury, that an employee of the City of San Antonio took a recorded statement of Maria Elena Rodriguez at University Hospital, after the collision on March 7, 2010?  
ANSWER:

REQUEST FOR ADMISSION NO 14: Do you admit to the Judge and the jury, that an employee of the City of San Antonio did not take a recorded statement of Gabriel Trevino, after the collision on March 7, 2010?  
ANSWER:

REQUEST FOR ADMISSION NO 15: Do you admit to the Judge and the jury, that Gabriel Trevino unsafely changed lanes on March 7, 2010 when the collision in question occurred?  
ANSWER:

REQUEST FOR ADMISSION NO 16: Do you admit to the Judge and the jury, that Gabriel Trevino failed to yield the right of way to Rosita Davila’s vehicle when the collision in question occurred?  
ANSWER:

REQUEST FOR ADMISSION NO 17: Do you admit to the Judge and the jury, that a reasonable prudent peace officer would not text on a cellular phone, when entering Loop 1604 in the area where the collision occurred?  
ANSWER:

REQUEST FOR ADMISSION NO. 18: Do you admit to the Judge and the jury, that texting while driving impairs one’s ability to drive safely?

RESPONSE:

REQUEST FOR ADMISSION NO. 19:Do you admit to the Judge and the jury, that the City of Austin has an ordinance against texting while driving?

RESPONSE:

REQUESTS FOR PRODUCTION
All documents within your possession, custody or control that evidence, constitute, pertain, relate or refer to any of the following:

REQUEST FOR PRODUCTION NO. 1:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE:  Please produce a copy of the title to the vehicle in question, the purchase invoice for same,  the “make ready additions” and the maintenance records for same, since January 1, 2006.

RESPONSE:

REQUEST FOR PRODUCTION NO. 2:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE:  Please produce any and all photographs, films, audiotapes, videotapes, etc. that Defendant has of the Plaintiffs, the vehicles in question, the accident scene, any witness(es) and/or any reconstruction.
RESPONSE:

REQUEST FOR PRODUCTION NO. 3:  BY WAY OF A REQUEST FOR PRODUCTION UNDER, TEXAS RULES OF CIVIL PROCEDURE:  Please produce a copy of the radio communications log for the vehicle Gabriel Trevino was driving, when the collision occurred. This request is to cover the time period from March 6, 2010 11:00 p.m. to March 7, 2010 3:00 a.m. and includes the text of the calls.        
RESPONSE:

REQUEST FOR PRODUCTION NO. 4:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE:  Please furnish a copy of  the cellular phone records that Gabriel Trevino possessed from March 6, 2010 to March 7, 2010. This request is to include the text of any messages sent and/or received. 
RESPONSE:

REQUEST FOR PRODUCTION NO. 5:  BY WAY OF A REQUEST FOR PRODUCTION UNDER, TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of the collective bargaining agreement governing Gabriel Trevino on the date of the occurrence. 

RESPONSE:

REQUEST FOR PRODUCTION NO. 6:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE:  Please furnish any and all documents concerning any criminal investigation arising from the incident made the basis of this suit. 
RESPONSE:

REQUEST FOR PRODUCTION NO. 7:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE:  Please furnish any and all Mobile Data Terminal logs for the City of San Antonio’s vehicle involving the collision in question. 
RESPONSE:

REQUEST FOR PRODUCTION NO. 8:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE:  Please furnish any  and all data from the "black box"/memory chip and/or any other operating data recording device from the vehicle involved in the collision to include a GPS system data from the vehicle for the day of the collision.

RESPONSE:

REQUEST FOR PRODUCTION NO. 9:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of every document that your expert witness(es) reviewed that were prepared by any of your consulting expert(s).  

RESPONSE:

REQUEST FOR PRODUCTION NO. 10:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce all documents or tangible things that indicate any expert designated by this party is not qualified to render an expert opinion regarding the subject matter of his/her proposed testimony.
RESPONSE:

REQUEST FOR PRODUCTION NO. 11:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce all documents or tangible things which controvert and/or call into question the validity of any opinion rendered by any expert designated by this party. 

RESPONSE:

REQUEST FOR PRODUCTION NO. 12:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of Gabriel Trevino’s personnel file, relating to his driving record, since January 1, 1990. 
RESPONSE:

REQUEST FOR PRODUCTION NO. 13:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of Gabriel Trevino’s civil service file, since January 1, 1990.  

RESPONSE:
REQUEST FOR PRODUCTION NO. 14:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce all documents that demonstrate any prior motor vehicle accidents, that Gabriel Trevino was involved in the last ten years in a City of San Antonio’s vehicle.

RESPONSE:
REQUEST FOR PRODUCTION NO. 15:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of any petition that has been filed against you involving Gabriel Trevino.

RESPONSE:
REQUEST FOR PRODUCTION NO. 16:  BY WAY OF A REQUEST FOR PRODUCTION UNDER, TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of the San Antonio Police Department policy relating to testing for impairment, when a City of San Antonio vehicle has caused serious bodily injury or death.

RESPONSE:

REQUEST FOR PRODUCTION NO. 17:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE:  Please produce a copy of the San Antonio Police Department’s policy relating to the use of cellular phones while driving a City of San Antonio vehicle.    

RESPONSE:

REQUEST FOR PRODUCTION NO. 18:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE:  Please produce a copy of any documents, that reflect what window tint was on the windshield and the driver’s windows of the vehicle Gabriel Trevino was driving on March 7, 2010.    

RESPONSE:

REQUEST FOR PRODUCTION NO. 19:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of the Take-Home Vehicle Authorization form of Gabriel Trevino for the vehicle he was driving on March 7, 2010.

RESPONSE:

REQUEST FOR PRODUCTION NO. 20:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of Gabriel Trevino SAPD form # 167-TVA for the vehicle involved in the collision.

RESPONSE:

REQUEST FOR PRODUCTION NO. 21:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce SAPD Form #172 completed by Gabriel Trevino for the collision in question. 

RESPONSE:

REQUEST FOR PRODUCTION NO. 22:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of the data of the vehicle’s computer and/or lap top assigned to Gabriel Trevino for March 6 and 7, 2010. 

RESPONSE:


XII.


(INTERROGATORIES, REQUESTS FOR PRODUCTION, 


& REQUESTS FOR ADMISSIONS TO GABRIEL TREVINO)

NOW COMES the undersigned Plaintiff, MARIA ELENA RODRIGUEZ, in the above styled and numbered cause, and files these First Set of Interrogatories, Requests for Production and Requests for Admissions, pursuant to  the Texas Rules of Civil Procedure. 

Pursuant to Rule 196.1 of the Texas Rules of Civil Procedure, Plaintiff serves this Request for Production upon Defendant.  Defendant is requested to respond fully, in writing, as required by Rule 196.3. The documents requested are to be produced at the offices of the Plaintiffs’ attorney at 430 W. Hildebrand Ave., San Antonio, Texas 78212.

Pursuant to 193.7 of the Texas Rules of Civil Procedure, Plaintiff hereby gives notice that the documents produced will be used in the trial and in any pretrial proceedings in this case.


DEFINITIONS
Document as used herein is defined under TEX.R.CIV.P. 192.3(b).

Please be advised that the following Interrogatories must be answered separately and fully in writing, by you, and under oath within thirty (30) days of receipt hereof, unless they were served with the citation, then the response shall be due fifty (50) days from receipt of the citation.  In answering these interrogatories, please furnish all information available to you and any other person acting on your behalf.  Such interrogatories are considered as continuing, and you are requested to provide by way of supplemental answers hereto any additional information that you or any of the persons acting on your behalf hereafter obtain which will augment or otherwise modify your answers below.  Such supplemental answers are to be served upon the undersigned upon receipt of such additional information.  Plaintiff also advises that any and all interrogatories, answers, and supplemental information may be offered in evidence at the trial of this lawsuit.

The Plaintiff, in order to simplify the issues for the consideration of the Court and the jury, makes the following request for admissions of facts under the Texas Rules of Civil Procedure, and demands that, within thirty (30) days after the service of these requests, unless they were served with the citation, then the response shall be due fifty (50) days from receipt of the citation, Defendant or its attorney admit under oath or deny under oath the following facts, and demands that each fact set forth be specifically admitted or denied.  The Defendant is here advised that a failure to specifically answer any request will be taken as an admission of the truth of the request.  

Interrogatories, Requests for Disclosure, Requests for Production and Requests for Admissions are as follows: 

I N T E R R O G A T O R I E S
INTERROGATORY NO. 1:    State your full legal name, and who has helped you answer this interrogatory.

ANSWER:

INTERROGATORY NO. 2:    After making a diligent inquiry of all the incidents that took place as a result of the occurrence in question, please state in detail the manner in which you assert the incident occurred, specifying the speed, position, direction, and location of each vehicle involved during its approach to, at the time of, and immediately after the collision, including street names, and block numbers and sequential order of events.

ANSWER:

INTERROGATORY NO. 3:   Please state completely and fully all representations, statements, declarations or admissions made by the Plaintiffs or any agents, servants or employees of the Plaintiffs, which you maintain are relevant to this lawsuit.

ANSWER:

INTERROGATORY NO. 4:  Does the Defendant contend that the damages made the basis of Plaintiffs’ claim are caused by any preexisting or subsequent disease, injury or bodily condition or any combination thereof?  If yes, state fully each condition and the approximate date or dates such condition first occurred and the cause thereof.

ANSWER:

INTERROGATORY NO. 5:  Please state if you have been advised that your insurance company is denying coverage, asserting an exclusion in your policy, denying you representation, or defending this case conditionally or on reservation of rights.  If yes, please explain in detail.

ANSWER:

INTERROGATORY NO. 6:  If this Defendant contends that there was any comparative responsibility on the part of the Rosita Davila, please describe such.

ANSWER:

INTERROGATORY NO. 7: Pursuant to Rule 609(f) of the Texas Rules of Civil Evidence, if you intend to use evidence of any conviction at the trial of this case against any party or witness, please state the name, address and telephone number of the party or witness against whom you intend to use the evidence of a conviction and then please generally state the offense committed, the disposition of the offense, the county in which the offense occurred and general description of the punishment.

ANSWER:

INTERROGATORY NO. 8:  Please identify your trial witnesses.

ANSWER:

INTERROGATORY NO. 9:  Please explain where you were from 9:00 p.m. on March 6, 2010 to March 7, 2010 at 12:15 a.m.
ANSWER:

INTERROGATORY NO. 10:  Please list the name and quantity of all prescription medication, nonprescription medication, alcohol and other drugs taken 48 hours before the collision in question occurred.   

ANSWER:

REQUEST FOR ADMISSION NO. 1: Do you admit to the Judge and the jury, that all parties in this cause have been correctly named?
ANSWER:

REQUEST FOR ADMISSION NO 2:  Do you admit to the Judge and the jury, that you were in the course and scope of your employment with the City of San Antonio, when the collision in question occurred on March 7, 2010?    

ANSWER:

REQUEST FOR ADMISSION NO 3:  Do you admit to the Judge and the jury, that you were not in the course and scope of your employment with the City of San Antonio, when the collision in question occurred on March 7, 2010?    
ANSWER:

REQUEST FOR ADMISSION NO 4:  Do you admit to the Judge and the jury, that the Rosita Davila died, as a result of the collision with The City of San Antonio’s vehicle on March 7, 2010?
ANSWER:

REQUEST FOR ADMISSION NO. 5:  Do you admit to the Judge and the jury, that Gabriel Trevino was negligent in allowing the vehicle he was driving to strike Rosita Davila’s vehicle? 

ANSWER:

REQUEST FOR ADMISSION NO 6:  Do you admit to the Judge and the jury, that Rosita Davila did not die instantaneously, when the collision occurred on March 7, 2010?  
ANSWER:

REQUEST FOR ADMISSION NO 7: Do you admit to the Judge and the jury, that Rosita Davila suffered conscious pain and suffering before she died on March 7, 2010, as a result of the collision in question? 
ANSWER:

REQUEST FOR ADMISSION NO 8: Do you admit to the Judge and the jury, that Gabriel Trevino was not administered a breath test for intoxication on March 7, 2010, after the accident with the Jeep?
ANSWER:

REQUEST FOR ADMISSION NO 9: Do you admit to the Judge and the jury, that a blood specimen of Gabriel Trevino was not drawn on March 7, 2010 for impairment, after the accident with the Jeep?  
ANSWER:
REQUEST FOR ADMISSION NO 10: Do you admit to the Judge and the jury, that Gabriel Trevino did not approach and/or speak to Maria Elena Rodriguez after the collision on March 7, 2010?  
ANSWER:

REQUEST FOR ADMISSION NO 11: Do you admit to the Judge and the jury, that Gabriel Trevino did not approach and/or speak Maria Elena Rodriguez from 12:12 a.m. until 12:22 a.m. on March 7, 2010?  

ANSWER:

REQUEST FOR ADMISSION NO 12: Do you admit to the Judge and the jury, that Gabriel Trevino on March 7, 2010 at 12:12 a.m. was sending and/or receiving a text message(s)?  
ANSWER:

REQUEST FOR ADMISSION NO 13: Do you admit to the Judge and the jury, that Gabriel Trevino was texting when the collision in question occurred?  
ANSWER:

REQUEST FOR ADMISSION NO 14: Do you admit to the Judge and the jury, that when the collision on March 7, 2010 occurred, you were  going home from your employment with the City of San Antonio?  
ANSWER:

REQUEST FOR ADMISSION NO 15: Do you admit to the Judge and the jury, that Gabriel Trevino unsafely changed lanes on March 7, 2010 when the collision in question occurred?  
ANSWER:

REQUEST FOR ADMISSION NO 16: Do you admit to the Judge and the jury, that Gabriel Trevino failed to yield the right of way to Rosita Davila’s vehicle when the collision in question occurred?  
ANSWER:

REQUEST FOR ADMISSION NO 17: Do you admit to the Judge and the jury, that a reasonable prudent driver does not text on a cellular phone, when entering Loop 1604 in the area where the collision occurred?  
ANSWER:

REQUESTS FOR PRODUCTION
All documents within your possession, custody or control that evidence, constitute, pertain, relate or refer to any of the following:

REQUEST FOR PRODUCTION NO. 1:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE:  Please produce any and all photographs, films, audiotapes, videotapes, etc. that Defendant has of the Plaintiffs, the vehicle(s) in question, the accident scene, any witness(es) and/or any reconstruction.

RESPONSE:

REQUEST FOR PRODUCTION NO. 2:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE:  Please furnish a copy of your personal cellular phone records for March 6, 2010 and March 7, 2010. This is to include the text of any messages sent or received. 
RESPONSE:

REQUEST FOR PRODUCTION NO. 3:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of every document that your expert witness(es) reviewed that were prepared by any of your consulting expert(s).  

RESPONSE:

REQUEST FOR PRODUCTION NO. 4:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce all documents or tangible things that indicate any expert designated by this party is not qualified to render an expert opinion regarding the subject matter of his/her proposed testimony.
RESPONSE:

REQUEST FOR PRODUCTION NO. 5:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce all documents or tangible things which controvert and/or call into question the validity of any opinion rendered by any expert designated by this party. 

RESPONSE:

REQUEST FOR PRODUCTION NO. 6:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce all document(s) received by you or your insurance company wherein someone is asserting a subrogation claim(s) or lien(s) on the liability policy proceeds involving this occurrence. 
RESPONSE:
REQUEST FOR PRODUCTION NO. 7:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce all documents that demonstrate any tickets for a moving violation, in the last ten years.

RESPONSE:
REQUEST FOR PRODUCTION NO. 8:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce all documents that demonstrate any prior motor vehicle accidents, that you were involved in the last ten years.

RESPONSE:
REQUEST FOR PRODUCTION NO. 9:  BY WAY OF A REQUEST FOR PRODUCTION UNDER TEXAS RULES OF CIVIL PROCEDURE: Please produce a copy of any petition that you have filed or has been filed against you in the last ten years.

RESPONSE:


XII.


(INSPECTION)

Pursuant to the Texas Rules of Civil Procedure 196, Plaintiffs request to inspect the vehicles involved in the collision in question, which are in the City of San Antonio’s possession.

XIII.

(DEPOSITIONS)

Pursuant to the T.R.C.P. 199, Plaintiffs hereby give Notice of Intent to Take Oral Deposition of Gabriel Trevino, Chief William McManus, Sgt. Wayne  Cannon, Deputy Chief Harry Griffin and Sheryl Sculley. Plaintiffs request that the Defendants’ counsel provide dates for said depositions.     
 
XIV.

(APPLICATION FOR TEMPORARY RESTRAINING ORDER)

Plaintiffs have reason to believe and do believe that the

preservation of evidence is required to support their claim.

Plaintiffs will suffer, if the evidence is not preserved. Such failure to preserve the evidence will cause Plaintiffs to suffer harm and damage and it will be irreparable. The immediate and irreparable harm and damage will damage and destroy Plaintiffs’ 

rights. 

Plaintiffs are in an extraordinary situation in that it has no adequate remedy at law, and thus, Plaintiffs request that the 

Court immediately issue a Temporary Restraining Order restraining 

The City of San Antonio and Gabriel Trevino and their officers, agents, servants, employees, representatives, assigns and/or any other persons or entities acting on their behalf or in concert or participation with them from directly or indirectly doing any of the following:        

(1)
Repairing and/or altering the City of San Antonio’s vehicle involved in the collision in question;   

(2)
Altering Rosita Davila’s vehicle involved in the collision in question; 

(3)
Altering, changing and/or destroying of Gabriel Trevino’s personnel file;  

(4)
Altering, changing and/or destroying any photographs, audio recordings, video recordings, cellular recordings of the vehicles, handheld radios, and the scene;

(5)
Altering, changing, and/or destroying any data from any device, that records data of the City of San Antonio’s

 

vehicles involved in the collision.

(6)
Altering, changing and/or destroying any logs, recordings, communications concerning Gabriel Trevino for March 6, 2010 and March 7, 2010;

(7)
Altering, changing and/or destroying any 911 calls and dispatch recordings, logs, communications concerning Gabriel Trevino for March 6, 2010 and March 7, 2010; and

(8)
Altering, changing and/or destroying any daily records, logs, recordings, communications concerning the assignment, use, location and whereabouts of the City of San Antonio’s vehicle concerning Gabriel Trevino for March 6, 2010 and March 7, 2010.

This Temporary Restraining Order will allow the maintenance of the 

last actual peaceable non-contested status quo.
XV.

(APPLICATION FOR TEMPORARY INJUNCTION) 

Plaintiffs request that this Court set a hearing on this

application for a Temporary Injunction and issue an order directing  the City of San Antonio and Gabriel Trevino to appear at that hearing. At that hearing, Defendants show cause, if any, why the Court should not enter a Temporary Injunction to fully protect Plaintiffs’ rights during the pendency of the lawsuit.   
   

Plaintiffs are in an extraordinary situation in that it has no adequate remedy at law, and thus, Plaintiffs request that the 

Court immediately issue a Temporary Injunction restraining The City of San Antonio, and Gabriel Trevino and their officers, agents, servants, employees, representatives, assigns, and/or any other persons or entities acting on their behalf or in concert or participation with them from directly or indirectly doing any of the following:

(1)
Repairing and/or altering the City of San Antonio’s vehicle involved in the collision in question;   

(2)
Altering Rosita Davila’s vehicle involved in the collision in question; 

(3)
Altering, changing and/or destroying of Gabriel Trevino’s personnel file;  

(4)
Altering, changing and/or destroying any photographs, audio recordings, video recordings, cellular recordings of the vehicles, handheld radios, and the scene;

(5)
Altering, changing, and/or destroying any data from any device, that records data of the City of San Antonio‘s

 

vehicles involved in the collision.

(6)
Altering, changing and/or destroying any logs, recordings, communications concerning Gabriel Trevino for March 6, 2010 and March 7, 2010;

(7)
Altering, changing and/or destroying any 911 calls and dispatch recordings, logs, communications concerning Gabriel Trevino for March 6, 2010 and March 7, 2010; and

(8)
Altering, changing and/or destroying any daily records, logs, recordings, communications concerning the assignment, use, location and whereabouts of the City of San Antonio’s vehicle concerning Gabriel Trevino for March 6, 2010 and March 7, 2010.

XVI.


(AUTHENTICATION OF PRODUCTION)

Pursuant to T.R.C.P. 193.7, Plaintiffs hereby give written notice that documents produced in response to a Request For Production will be used in all pretrial proceedings and at the trial of this case.  

XVII.

      

 (PREEXISTING CONDITION)

Pleading further, if it be shown that if Plaintiff, MARIA ELENA RODRIGUEZ, suffered some preexisting injury, disease and/or condition at the time of the incident made the basis of this lawsuit, that such injury, disease and/or condition was aggravated and/or exacerbated by the aforementioned collision.    


XVIII.

 (SUBSEQUENT CONDITION)

Pleading further, if it be shown that if Plaintiff, MARIA ELENA RODRIGUEZ, suffered from any subsequent injury, disease and/or condition at the time of the incident made the basis of this lawsuit, that such injury, disease and/or condition was aggravated and/or exacerbated by the aforementioned collision.

            
XIX.


(PREJUDGMENT INTEREST) 

Plaintiffs also specifically plead for prejudgment interest as prescribed by law on damages that have been accrued by the time of the judgment.


XX.


(JURY DEMAND)

Pursuant to Texas Rules of Civil Procedure 216, Plaintiffs hereby request  a trial by jury and tenders the requisite fee.

XXI.

 (MEDIATION)

Pursuant to the Bexar County Local Rules, Plaintiffs hereby make demand for referral to Mediation.


XXII.


(PRAYER)
WHEREFORE, PREMISES CONSIDERED, Plaintiffs pray that Defendants be cited to appear and answer herein, and that upon final hearing hereof, Plaintiffs recover the following:

a.
Judgment against Defendants for actual damages in an amount in excess of the minimum jurisdictional limits of the Court;

b.
Prejudgment interest, at the legal rate on damages that have been accrued by the time of judgment;

c.
Interest after judgment at the legal rate per annum until paid;

d.
Cost of suit; and,

e. 
Such other relief, both general and special, legal and equitable, to which Plaintiffs may show themselves justly entitled.

Respectfully submitted,

LAW OFFICES OF MARGARET M. VERA

& ASSOCIATES
By:________________________

   
MARGARET M. VERA
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